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 1.  TIME:  9:00   CASE#: MSC16-00143 
CASE NAME: KVITKO  VS.  29TH ST SW 
HEARING ON MOTION FOR ORDER DETERMINING ENTITLEMENT & FIXING AMOUNT 
FILED BY SAM KVITKO 
* TENTATIVE RULING: * 
 
Granted in part and Denied in part.  Plaintiffs’ motion for attorney’s fees and costs on appeal is 
granted in the amount of $8,902.20 in fees and $563.20 in costs.  Plaintiffs’ motion for accrued 
interest on unpaid judgment is denied.  CCP §685.010 allows for interest at an accrued rate of 
10 percent per annum on the principle amount of a “money judgment.”  CCP §680.270 defines 
“money judgement to mean “that part of a judgment that requires the payment of money.”  
The subject judgment did not require “the payment of money.”  It required the purchase of 
Plaintiffs’ residence at a specified price. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS. GRANITE ROCK 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GRANITE ROCK COMPANY, WESTERN SURETY COMPANY 
* TENTATIVE RULING: * 
 
The Court continues this hearing to December 19, 2019, at 9:00 a.m., in Department 33. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00101 
CASE NAME: KHURANA VS. CITIMORTGAGE 
HEARING ON MOTION FOR LEAVE TO FILE A 1st Amended COMPLAINT 
FILED BY MAHESH KHURANA, ANITA KHURANA 
* TENTATIVE RULING: * 
 
The hearing is continued to December 19, 2019, at 9:00 a.m., in Department 33. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00101 
CASE NAME: KHURANA VS. CITIMORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CITIMORTGAGE, INC. 
* TENTATIVE RULING: * 
 
The hearing is continued to December 19, 2019, at 9:00 a.m., in Department 33. 
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 5.  TIME:  9:00   CASE#: MSC18-02603 
CASE NAME: SHAH VS. GRIFFITHS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CRAIG GRIFFITHS 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00314 
CASE NAME: BEENE VS. ERLER 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY KAYLA OROZCO 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00314 
CASE NAME: BEENE VS. ERLER 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY GLORIA VERONICA OROZCO 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-00314 
CASE NAME: BEENE VS. ERLER 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ISAIAH TOBOR 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00314 
CASE NAME: BEENE VS. ERLER 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JEREMIAH TOBOR 
* TENTATIVE RULING: * 
 
Appear. 
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10.  TIME:  9:00   CASE#: MSC19-00574 
CASE NAME: DORA BASSETT VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendant Bank of America, 

N.A.  The demurrer is directed to plaintiff’s Second Amended Complaint (“SAC”), filed on 

September 26, 2019. 

 Defendant Bank’s demurrer is sustained without leave to amend, as to all causes of 

action set forth in the Second Amended Complaint.  Defendant’s unopposed request for judicial 

notice is granted.  Defendant shall prepare a proposed judgment of dismissal, separate from 

any formal order on the demurrer, and shall submit that proposed judgment to plaintiff’s counsel 

for approval as to form. 

 The basis for this ruling is as follows. 

 A. The First Cause of Action. 

 The First Cause of Action is for negligent misrepresentation.  Defendant Bank’s 

demurrer is sustained on four grounds. 

 First, as pleaded, this cause of action is barred by the applicable three-year statute of 

limitations.  (Code Civ. Proc., § 338, subd. (d).)  Plaintiff tries to plead around the Court’s 

previous ruling on the statute of limitations by alleging that the statute should run from April 25, 

2016, the date on which defendant Bank recorded a notice of sale.  (SAC, ¶ 12.)  However, if 

defendant’s conduct in recording nonjudicial foreclosure documents is what triggered the statute 

of limitations, then the statute runs from January 21, 2016, the date on which defendant initiated 

the nonjudicial foreclosure process by recording the notice of default — and a date more than 

three years before plaintiff filed her original complaint.  (Defendant’s RJN, Exh. 3.)  There is no 

logical reason why the notice of sale would trigger the statute of limitations, but the notice of 

default would not. 

Second, plaintiff has not alleged the elements of negligent misrepresentation with 

the heightened particularity required for such a fraud-based cause of action.   (See, Cadlo v. 

Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.)  Also, when as here the defendant is a 

corporation, a plaintiff must allege the names of the corporate representatives who made the 

alleged misrepresentation, and their authority to speak  (Cf., Lazar v. Superior Court (1996) 

12 Cal.4th 631, 645.)  While the Court has sympathy for plaintiff’s disability and the language 

barrier she faces, plaintiff’s continued failure to name the corporate representatives she spoke 

with would make it very difficult or even impossible for defendant to adequately defend against 

her claims.  (See, SAC, ¶ 23.) 

Third, plaintiff has not alleged the misrepresentation of a material fact.  The alleged 

representation that plaintiff would qualify for a loan modification, apparently made as an offhand 

remark in an oral communication before defendant Bank had any application and supporting 
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documents to review, was more in the nature of an opinion.  (See, Cansino v. Bank of America 

(2014) 224 Cal.App.4th 1462, 1469-70 [“[s]tatements or predictions regarding future events are 

deemed to be mere opinions which are not actionable”].)  Insofar as plaintiff’s complaint might 

be interpreted as alleging the false promise of a loan modification, this cause of action still lacks 

merit because a party may not negligently misrepresent the intention to perform a promise.  

(Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 159.) 

Fourth, plaintiff has not alleged facts showing causation.  Plaintiff asked for a loan 

modification because she could no longer afford her mortgage.  (SAC, ¶¶ 8-9.)  But plaintiff still 

does not allege facts showing that her financial circumstances were such that she more likely 

than not would have qualified for a loan modification.  (SAC, ¶ 31.)  A modification under the 

federal “HAMP” program, for example, requires that the modified mortgage payment not exceed 

a certain percentage of the borrower’s monthly income, and plaintiff offers no facts showing that 

she could meet that requirement.  

Further, as defendant Bank points out, plaintiff alleges that she was able to reinstate her 

loan once her application for a loan modification was denied, but inexplicably never did so.  

(See, SAC, ¶ 10.)  The cause of plaintiff’s current delinquency would appear to be plaintiff’s own 

failure to act.  Plaintiff’s speculative hope that she could obtain “the advantageous terms and 

interest rates” that might be achieved through litigation and a court-compelled loan modification 

does not excuse her failure to honor her mortgage contract and reinstate her loan.  (SAC, ¶ 23.) 

 B. The Second Cause of Action. 

 The Second Cause of Action is for violation of the federal Fair Debt Collection Practices 

Act (“FDCPA”).  Defendant Bank’s demurrer is sustained on three grounds. 

 First, this cause of action is barred by the applicable one-year statute of limitations.  

(15 U.S.C. 1692k, subd. (d).)    Plaintiff tries to plead around the Court’s previous ruling on this 

point by alleging that “[t]he harassing calls occurred in all time periods leading up to the filing of 

the Complaint in this matter.”  (SAC, ¶ 37.)  In addition to the inherent implausibility of this new 

allegation — that defendant continued to harass plaintiff by telephone even after being put in 

contact with plaintiff’s counsel — the allegation runs afoul of two pleading rules. 

 Plaintiff elsewhere alleges as follows:  

Defendant holds itself out to have interests in Plaintiff’s Loan and Deed of Trust, 

yet made harassing and illegal collection communications to Plaintiff during the 

time period subsequent to the first non-payment of the regular mortgage payment 

on April 1, 2016, to the time of retaining attorney Dailey on March 24, 2017.  

[Emphasis added.] 

(SAC, ¶ 34.)  Such specific allegations control over general allegations.  (Iverson, Yoakum, 

Papiano & Hatch v. Berwald (1999) 76 Cal.App.4th 990, 995.) 

An additional problem is that plaintiff previously alleged, in the First Amended Complaint, 

that March 24, 2017 was the date when harassing communications ceased, without adding any 
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more general allegation that they continued “up to the filing of the Complaint …”  Plaintiff has not 

alleged how she could have somehow ‘forgotten about’ two additional years of harassing 

communications when preparing the first two iterations of her pleading, and so the new 

allegation must be disregarded under the sham pleading rule.  (See, Vallejo Development Co. v. 

Beck Development Co. (1994) 24 Cal.App.4th 929, 946.) 

 Second, defendant Bank is not a “debt collector,” for purposes of the FDCPA, because it 

is collecting its own debt.  (See, Mansour v. Cal-Western Reconveyance Corp. (D.Ariz. 2009) 

618 F.Supp.2d 1178, 1182.)  And even if defendant were deemed a loan servicer, the FDCPA 

still would not apply, with one narrow exception that is not applicable in the case at bar.  

(See, Obduskey v. McCarthy & Holthus LLP (2019) ___U.S.___ [139 S.Ct. 1029, 1038, 203 

L.Ed.2d 390, 399].) 

 Third, plaintiff has not alleged this cause of action with the particularity required for 

a statutory cause of action.  (See, Hood v. Hacienda La Puente USD (1998) 65 Cal.App.4th 

435, 439.) 

 C. The Third Cause of Action. 

 The Third Cause of Action is for the breach of an alleged oral contract that defendant 

Bank would review plaintiff’s application for a loan modification.  Defendant’s demurrer is 

sustained on three grounds. 

 First, defendant Bank did review plaintiff’s application.  Following this review, the 

application was denied.  (See, FAC, ¶ 52.)  The fact that plaintiff is not satisfied with the reason 

for the denial is not material. 

 Second, insofar as plaintiff is alleging an oral agreement to modify her mortgage loan, 

any such agreement is unenforceable under the statute of frauds.  (See Secrest v. Security 

National Mortgage Loan Trust 2002-2 (2008) 167 Cal.App.4th 544, 552-553.) 

 Third, plaintiff has not adequately alleged what consideration she gave defendant Bank 
in exchange for the Bank’s promise, and consideration is a necessary element of a breach of 
contract cause of action.  The Court finds plaintiff’s new allegations on this point unintelligible.  
(See, FAC, ¶ 52.) 
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11.  TIME:  9:00   CASE#: MSC19-00823 
CASE NAME: GRANDE VS. GARCIA 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES 
FILED BY ANDRES GARCIA, et al. 
* TENTATIVE RULING: * 
 
Mr. Murray and Mr. Pappas are ordered to appear in person.  They will be given a room in which 
to meaningfully meet and confer to resolve this seemingly unnecessary discovery dispute before 
any hearing will take place. 

 

  

12.  TIME:  9:00   CASE#: MSC19-01113 
CASE NAME: RIVERS VS. NATIONAL UNIVERSITY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY NATIONAL UNIVERSITY 
* TENTATIVE RULING: * 
 
Appear. 
 

  

13.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
HEARING ON MOTION TO QUASH OR MODIFY PLAINTIFF’S 3rd PARTY SUBPOENA 
FILED BY DAVID BRIAN CARDIFF 
* TENTATIVE RULING: * 
 
Granted in part and denied in part.  The Court accepts Defendant’s proposal that the subpoenas 
be limited to the June 2018 to January 2019 time frame (the period when Defendant was 
working on Plaintiff’s property).  That is the only time period relevant to Plaintiff’s claims.  
The Court rejects Defendant’s proposal, however, that the subpoenas be limited to only one for 
the County of Contra Costa.  The individual city records sought may be relevant to the question 
of whether Defendant was under-reporting employees and thereby not maintaining adequate 
Workers Compensation Insurance at the time of the project with Plaintiff. 

 

  

14.  TIME:  9:00   CASE#: MSC19-01254 
CASE NAME: ROYAL VS. COUNTY CONNECTION 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY COUNTY CONNECTION, et al. 
* TENTATIVE RULING: * 
 
See Line 16. 
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15.  TIME:  9:00   CASE#: MSC19-01254 
CASE NAME: ROYAL VS. COUNTY CONNECTION 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to January 9, 2020 at 9:00 AM in Dept. 33. 

 

  

16.  TIME:  9:00   CASE#: MSC19-01254 
CASE NAME: ROYAL VS. COUNTY CONNECTION 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY COUNTY CONNECTION, et al. 
* TENTATIVE RULING: * 
 
Before the Court are Defendants County Connection, County Connection Link, and First Transit, 
Inc.’s motion to strike and demurrer to Plaintiff Hannah Royal’s complaint for negligence, 
common carrier liability, intentional infliction of emotional distress, and sexual battery. 
The complaint alleges Ms. Royal was sexually harassed and assaulted by a driver while a 
passenger on a First Transit, Inc. vehicle operated under contract with County Connection and 
County Connection Link.  
 
Defendants’ demurrer alleges factual deficiencies in each cause of action of the complaint. 
On reply, Defendants introduce for the first time new arguments that as public entities, two of 
the Defendants, County Connection and County Connection Link, cannot be liable for common 
law claims under the Government Claims Act. Plaintiff has not had an opportunity to respond. 
 
On or before December 19, 2019, Plaintiff is to respond to this argument in briefing not to 
exceed 10 pages. The hearing is continued to January 9, 2020. 

 

  

17.  TIME:  9:00   CASE#: MSC19-01464 
CASE NAME: THE BANK OF NY MELLON  VS.  DANIEL ETCU 
HEARING ON MOTION FOR ORDER DIRECTING SUBSTITUTED SERVICE 
FILED BY THE BANK OF NEW YORK MELLON 
* TENTATIVE RULING: * 
 
Granted. 
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18.  TIME:  9:00   CASE#: MSC19-01558 
CASE NAME: BLUE BAY VS. CARR 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BLUE BAY VENTURES, LLC 
* TENTATIVE RULING: * 
 
Appearances required. The parties should be prepared to discuss whether someone needs to 
be appointed to represent Mr. Carr’s interests in this case and if so, when that process will 
be completed. 

 

  

19.  TIME:  9:00   CASE#: MSC19-01738 
CASE NAME: CRUZ  VS.  RUSHMORE LOAN MANAGEMENT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RUSHMORE LOAN MANAGEMENT SERVICES LLC, US BANK N.A. 
* TENTATIVE RULING: * 
 
Sustained with leave to amend for the reasons stated in the moving papers.  No opposition filed. 
Amended complaint to be filed by January 10, 2020. 

 

  

20.  TIME:  9:00   CASE#: MSC19-01903 
CASE NAME: HROMATKA VS. NEENO 
SPECIALLY SET HEARING ON: ORDER TO SHOW CAUSE RE PRELIMINARY 
INJUNCTION  /  SET BY MATTHEW HROMATKA AND VALERIE HROMATKA 
* TENTATIVE RULING: * 
 

Plaintiffs’ request for a preliminary injunction against defendant Teresa Neeno is 

granted in part as follows: 

(a) There is to be no parking on plaintiffs' property by defendant or her agents, 
including in the easement area.   

(b) The defendant and her agents shall not hang out on the easement or cross onto the 
plaintiffs' property, outside the easement area, without express permission from 
plaintiffs or plaintiffs’ counsel. 

Plaintiffs have failed to present any evidence that the construction activities of defendant 

have occurred, or may occur, at unreasonable times.  As a result, the Court declines to limit the 

schedule of any ongoing activities incidental to construction.   

The undertaking is set in the amount of $5,000.  (Code Civ. Proc. §§ 529, 995.710.)   

Background 

This is an easement dispute.  Defendant owns property located at 4784 Venner Road in 

Martinez, CA, which is adjacent to plaintiffs’ property.  Defendant has a non-exclusive easement 

over plaintiffs’ driveway to access her property.  Defendant has been in the process of 
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constructing her residence for approximately the last year, which has included the work of 

various contractors who have been making use of the easement.   

In their first amended complaint, plaintiffs allege causes of action for nuisance and 

trespass.  They seek declaratory and injunctive relief, as well as damages, describing instances 

in which they have felt threatened, been unhappy with improvements made to the easement, 

etc.  They claim defendant’s construction activities have blocked their access to their own 

property, that a dispute has arisen with respect to when construction activities can occur, 

and that defendant’s agents have trespassed onto their property outside the easement area.  

They contend that a preliminary injunction is necessary to prevent defendant’s further abuse of 

her easement rights.   

Defendant argues that construction is complete except for some landscaping work, that 

plaintiffs’ damages are compensable through monetary relief, and that plaintiffs failed to submit 

a detailed depiction or description required by California Rule of Court 3.1151.  On reply, 

plaintiffs submit a declaration with the legal description of their property, along with the 

nonexclusive easement, and a diagram showing the easement.  Unless defendant provides a 

reason why the description and diagram provided should not suffice for the purposes of 

California Rule of Court 3.1151, the Court will accept this evidence. 

Analysis 

A preliminary injunction may be granted where it appears plaintiff is entitled to the relief 

demanded, and the relief, or any part thereof, consists in restraining the commission or 

continuance of the act complained of; where it appears that the continuance of some act during 

the litigation would produce waste, or great or irreparable injury, to a party to the action; where 

pecuniary compensation would not afford adequate relief; or where it would be extremely 

difficult to ascertain the amount of compensation which would afford adequate relief.  (Code Civ. 

Proc., § 526 (a)(1), (2), (4), (5).)   

A court evaluates two interrelated factors when deciding whether to issue a preliminary 

injunction.  “The first is the likelihood that the plaintiff will prevail on the merits at trial.”  (Cohen 

v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)  “The second is the interim harm that the 

plaintiff is likely to sustain if the injunction [is] denied as compared to the harm that the 

defendant is likely to suffer if the preliminary injunction [is] issued.”  (Cohen, supra.)  Regarding 

the first factor, the plaintiff must establish a “reasonable probability of success on the merits.”   

(Jessen v. Keystone Sav. & Loan Ass'n (1983) 142 Cal.App.3d 454, 459.)  “The trial court's 

determination must be guided by a ‘mix’ of the potential-merit and interim-harm factors; the 

greater the plaintiff's showing on one, the less must be shown on the other to support an 

injunction.  (Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)  

Here, the harm asserted by plaintiffs exceeds the harm asserted by defendant.  

The harm plaintiffs allege includes severe delays to their comings and goings and the potential 

for being blocked from the road in the event of a fire.  (Memorandum of Points and Authorities, 

2:26-28; Declaration of Valerie Hromatka, 2:3-5.)  On the other hand, defendant does not 
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identify any specific harm that would result to her or her construction activities from the granting 

of a preliminary injunction.  

Plaintiffs have also shown a reasonable probability of success on the merits.  The use of 

an injunction to prevent nuisance and trespass, in order to preserve the rights to an easement, 

is appropriate. (See Keeler v. Haky (1958) 160 Cal.App.2d 471, 479; see also Freitas v. Atwater 

(1961) 196 Cal.App.2d 289, 296 [“A permanent injunction will issue to prevent a wrongful act if 

its continuance may ripen into an easement in favor of a defendant which will deprive plaintiff of 

the use and enjoyment of his property or take from him the substance of his estate.”], citing 27 

Cal.Jur.2d 157.)  While defendant states she “disputes most of the factual claims made by the 

plaintiffs … concerning any damage to their property,” her declaration does not contest that 

plaintiffs have been blocked from using the easement to access their own property, or that the 

contractors have trespassed on plaintiffs’ property.  Defendant also concedes that landscaping 

activities are ongoing despite her argument that the issuance of an injunction is not necessary 

because construction is complete.  The scope of the easement is therefore in dispute and 

plaintiffs have made the necessary showing.   

Defendant cites multiple cases characterizing a preliminary injunction as an 

extraordinary remedy which requires “clear and extreme cases.”  Those cases all relate to 

preliminary injunctions mandating an affirmative act that changes the status quo.  Here, in 

contrast, the injunction is to preserve the status quo of both parties having reasonable access to 

their properties. 

 

  

21.  TIME:  9:00   CASE#: MSN19-1994 
CASE NAME: IN RE C.V. 
HEARING ON PETITION RE TRANSFER OF STRUCTURED SETTLEMENT PAYMENTS 
FILED BY DRB CAPITAL, LLC 
* TENTATIVE RULING: * 
 
Appear. 

 

 

22.  TIME:  9:01   CASE#: MSC18-00898 
CASE NAME: FRANK M. VERLANDER JR  VS.  KERRY MURPHY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY KERRY J. MURPHY, MARGARET S. MURPHY 
* TENTATIVE RULING: * 
 

Defendant Kerry Murphy’s motion for summary adjudication is denied. 
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Background 

Plaintiff and Defendant each owned equal shares in DuMOL Wine Company, LLC 

(the LLC) and DuMOL, Inc. (the Company). (One percent of the shares in the Company was 

owned by a third party.) This ruling refers to Kerry Murphy as Defendant and Michael Verlander 

as Plaintiff, however, this ruling also applies to Margaret Murphy and Janet Verlander.  

Together the parties operated a winery for a number of years. In 2015, Plaintiff sold his 

shares in those companies to Defendant pursuant to a Purchase and Sales Agreement. The 

parties signed the PSA on May 11, 2015 and escrow closed on this agreement on May 21, 

2015. On June 4, 2015, Defendant and Amicus Wine Holdings signed a letter of intent for 

Amicus to purchase a majority share of the DuMOL Entities. That deal was based on a much 

higher valuation of the DuMOL Entities than what was included in the PSA. Plaintiff alleges that 

Defendant’s dealings with Amicus breached portions of the PSA and that Plaintiff should have 

received an additional $10,500,000 from his sale of share in the companies.  

Plaintiff sued Defendant for breach of contract, fraud and breach of fiduciary duties. 

Defendant’s motion for summary adjudication challenges the contract claims: (1) breach of 

contract, (2) breach of the covenant of good faith and fair dealing and (3) breach of 

express warranty.  

The breach of contract and express warranty claims are based on alleged breaches of 

section 4.3 and 4.4(f) in the PSA. 

Section 4.3 states that: 

“Murphy represents and warrants to Verlander that as of the Effective Date, and 

by allowing escrow to close that as of the Closing, Murphy has received no offers 

to purchase any of the DuMOL Entities, individually or collectively, in 2014 or 

through the Closing, other than the offers transmitted through Wood Warren by 

prospective buyers of the DuMOL Entities… For the purposes of this section, ‘offer’ 

shall exclude: [(1) Murphy’s discussions re financing. (2) discussions with Andy 

Smith and/or Tom Pillsbury about offering them shares in the companies.] (3) all 

offers, discussions, communications or negotiations with any prospective buyer 

conducted by either Wood Warren and/or Verlander…. (4) all offers, discussions, 

communications or negotiations regarding the possible sale of a portion of 

Murphy’s own shares, not the shares being acquired from Verlander, to any 

prospective buyer….” 

(Comp. ex. B and Sipos Decl. ex. A.)  

Section 4.4(f) states that the parties each represent and warrant that as of the 

Effective Date: 
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“To the best of the Parties’ knowledge, the Mutually Agreed Schedule for the 

Assets of the LLC and the Company sets forth a reasonable fair market value for 

all of the LLC’s Assets and all of the Company’s Assets covered in such schedule… 

. By allowing escrow to close, each Party is deemed to represent that to the best 

of the Party’s knowledge, there has been no material change in the value of the 

Company or the LLC, or in the Assets of either of them, in the six (6) months prior 

to the Closing. [sic] ‘Material Change’ shall mean an increase or decrease in value 

of the DuMOL Entities of Two Million Dollars ($2,000,000.00) or more. If either 

Party advises the other of a Material Change prior to the Closing, the other Party 

shall have the right to cancel this sale transaction…” 

(Comp. ex. B and Sipos Decl. ex. A.)  

The PSA defines Effective Date as the date the PSA is signed by all parties, which was 

May 11, 2015. (Comp. ex. B and Sipos Decl. ex. A at p. 1 and p.27.) 

On February 10, 2015, the manager of Amicus Holdings prepared a draft letter of 

intent to purchase a significant portion of the DuMOL Entities and included a valuation 

for the DuMOL Entities that was 10 times the EBITDA. (Comp. ex. A.) Plaintiff alleges 

that this offer increased the valuation of the DuMOL Entities by at least $16 million. 

(Comp. ¶28.) 

Legal Standards 

 “ ‘If the contract is capable of more than one reasonable interpretation, it is ambiguous 

[citations], and it is the court's task to determine the ultimate construction to be placed on the 

ambiguous language by applying the standard rules of interpretation in order to give effect to the 

mutual intention of the parties [citation].’ [citation.]” (Kashmiri v. Regents of University of 

California (2007) 156 Cal.App.4th 809, 842.)  The fundamental goal of contract interpretation is 

to give effect to the mutual intention of the parties at the time of contracting. (Civil Code §1636.) 

The whole contract is to be taken together, so as to give effect to every part, if reasonably 

practicable, each term helping to interpret the other. (Civil Code §1641, 1642.) A contract must 

be interpreted so as to make it lawful, operative, definite, reasonable, and capable of being 

carried into effect, if it can be done without violating the intention of the parties. (Civil Code 

§1643.) A contract may be explained by reference to the circumstances under which it was 

made, and the matter to which it relates. (Civil Code §1647.) 

In Brown v. Goldstein (2019) 34 Cal.App.5th 418 the court helpfully explained how to 

handle extrinsic evidence when there is an issue of contract interpretation in a motion for 

summary judgment.  

“ ‘The interpretation of a contract involves “a two-step process: ‘First the court 

provisionally receives (without actually admitting) all credible evidence concerning the 

parties’ intentions to determine  “ambiguity,” i.e., whether the language is “reasonably 
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susceptible” to the interpretation urged by a party. If in light of the extrinsic evidence the 

court decides the language is “reasonably susceptible” to the interpretation urged, the 

extrinsic evidence is then admitted to aid in the second step—interpreting the contract. 

[Citation.]’ [Citation.]” ’ [Citations.] 

‘When there is no material conflict in the extrinsic evidence, the trial court interprets the 

contract as a matter of law. [Citations.] This is true even when conflicting inferences may 

be drawn from the undisputed extrinsic evidence [citations] or that extrinsic evidence 

renders the contract terms susceptible to more than one reasonable interpretation. 

[Citations.] If, however, there is a conflict in the extrinsic evidence, the factual conflict is 

to be resolved by the jury. [Citations.]’ [Citation.]”  

(Brown v. Goldstein (2019) 34 Cal.App.5th 418, 432-433; see also, Wolf v. Walt Disney Pictures 

& Television (2008) 162 Cal.App.4th 1107, 1126-1127.) 

Analysis  

Interpretation of Section 4.3 

Defendant argues that he did not breach section 4.3 because he was not 

required to disclose the February 2015 Draft Letter of Intent.  

Defendant argues that the word “offer” in section 4.3 means offers that would be 

legally binding if accepted. Plaintiff argues that “offer” means a more general term and 

would include someone expressing interest in buying DuMOL, such as the draft letter of 

intent from Amicus.  

Defendant also argues the “offer” in section 4.3 only applied to offers to buy the 

all of DuMOL LLC or DuMOL Inc. or to buy all of both companies. Plaintiff argues that 

this was not the intent of this clause and that an offer to buy any portion of the stock 

Plaintiff was about to sell in DuMOL Entities was covered by this clause.  

It appears that both sides agree that section 4.3 is ambiguous as both sides offer 

extrinsic evidence as to its meaning.  

Defendant points to a March 4, 2015 letter where Plaintiff’s attorney, Ronald 

Bass, listed their proposed terms for the PSA. (Sipos Decl. ex. B; see also, Bass Decl. 

ex. J.) That letter included a proposed clause that stated in part, “ Kerry and DuMOL will 

warrant the form January 1, 2014 until the closing there have been no discussions, 

communications or negotiations with others relating to the sale of any DuMOL entity or 

any interest therein [except for discussions with GI Partners an Murano].” (Sipos Decl. 

ex. B #39.) This proposed clause also stated that “If there were or are such discussions, 
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communications or negotiations prior to the closing, they shall be immediately disclosed 

to Michael and he shall have the right to back out of the deal.” (Sipos Decl. ex. B #39.) 

Next, Defendant points to Defendant’s attorney’s March 11, 2015 email. In that 

email, attorney Sipos responds to item 39. Sipos states that the proposed language is 

too broad and would include discussions Defendant had with lenders, employees, and 

discussions where Defendant would sell all or part of his interest in the companies. Sipos 

explains that the Defendant’s proposed language would address Defendant’s concerns, 

“while at the same time addressing your concern that Kerry has a ‘back pocket offer’  

and will turn around and sell Michael’s shares at a profit as part of a double closing.”  

(Sipos Decl. ex. C #39; see also, Bass Decl. ex. L.) Defendant’s proposed language for 

this clause was used in the PSA with only a few changes that are not relevant here. 

(Sipos Decl. Ex C #39; Comp. ex. B and Sipos Decl. ex. A; Sipos Decl. ¶11; Bass 

Decl. ¶20)  

Finally, Defendant points to Plaintiff’s attorney’s response to this email 

where Bass states that “You and I discussed that I was proposing to add additional 

disclosure requirements relating to information in Kerry’s possession. That information 

concerned discussions and offers relating to purchases of Kerry’s stock… After 

discussing the matter with Michael, I have not added those additional disclosure 

requests.” (Sipos Decl. ex. D.)  

In addition to the letters and emails offered by Defendant, Plaintiff includes a 

March 10, 2015 letter where Plaintiff’s attorney asked Defendant’s attorney to take a 

shot a drafting section 4.3. Plaintiff’s attorney states that “You told me Kerry doesn’t 

have a side deal in his pocket and presently intends to operate the business for some 

time. We should be able to agree upon language under these circumstances.” 

(Bass Decl. ex. K.)  

Defendant’s evidence is insufficient to convince the Court that “offer” in section 

4.3 can be reasonably interpreted to mean only to legal offers. In addition, the evidence 

offered by Plaintiff supports a finding that “offer” was broader than legal offers. 

In contrast, when considering Defendant’s evidence, as well as the March 10 letter 

offered by Plaintiff, the term “offer” is reasonably susceptible to Plaintiff’s interpretation. 

Defendant also argues the section 4.3 offers only applied to offers to buy the all 

of DuMOL LLC or DuMOL Inc. or to buy all of both companies. Section 4.3 states in part 

that “Murphy has received no offers to purchase any of the DuMOL Entities, individually 

or collectively.” Defendant’s interpretation is not reasonable when this language is read 

in conjunction with the rest of section 4.3. “Offer” was defined to exclude “all offers, 

discussions, communications or negotiations regarding the possible sale of a portion of 

Murphy’s own shares, not the shares being acquired from Verlander, to any prospective 

buyer.” There was no similar clause that excluded offers made to Murphy to buy 
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Verlander’s share of the business. Thus, it would be unreasonable to interpret this 

provision as only applying to offers to buy the entire business. 

Defendant’s extrinsic evidence does not change the Court’s conclusion. 

The emails and letters exchanged between the parties’ attorneys in 2015 make it clear 

that Plaintiff was concerned that Defendant would buy Plaintiff’s shares and then resell 

them for a higher price. Plaintiff agreed that he did not need to know about Defendant’s 

discussion to sell Defendant’s shares, but it was clear that Plaintiff wanted to know about 

any discussions relating to selling any of Plaintiff’s shares.   

Plaintiff has not moved for summary adjudication on interpretation of section 4.3 

and therefore, the Court will simply find that based upon the evidence currently 

presented in this motion, Defendant has not met its burden in showing that Plaintiff’s 

interpretation of “offer” is incorrect. Nor has Defendant met its burden in showing that 

section 4.3 only applied to offers to purchase all of DuMOL LLC or DuMOL Inc. or to buy 

all of both companies. 

Breach of Section 4.3 

The Court must also determine whether there was a breach of section 4.3.  

Defendant argues there was no breach because the draft letter of intent was 

unsigned and because Defendant did not receive it. There are triable issues on whether 

Defendant received the draft letter of intent and/or other expressions of interest from 

Amicus to purchase shares of the DuMOL Entities. Thus, there is a triable issue as to 

whether Defendant breach section 4.3 by failing to disclose the discussions with Amicus 

prior to Plaintiff selling his shares.  

Defendant argues that the draft letter of intent was unsigned and thus does not 

count as something that should have been disclosed under section 4.3. Although 

unsigned, it still represents an offer, discussion, communication or negotiation to buy 

part of DuMOL and thus could constitute an “offer” under a reasonable interpretation of 

section 4.3. In addition, Reed Renaudin’s declaration in support of a motion to quash 

declares that he had been discussing buying shares in DuMOL with Defendant since 

November 2014 and hand delivered a letter of intent to purchase DuMOL to Defendant 

in February 2015. (Renaudin Decl. 2 attached as ex. C to Harris Decl.) He also states 

that “Our negotiations over a deal intensified during the first months of 2015.” (Id.) 

Renaudin also testified that negotiations with Defendant did not start in February 2015, 

but were ongoing at that time. (Renaudin Depo. 366:8-17 attached as ex. D to Harris 

Decl.) Renaudin testified that in March 2015, Amicus was still doing its due diligence into 

buying shares of DuMOL, but had put negotiations with Defendant on hold until after 

Plaintiff sold his shares. (Renaudin Depo. 366:18-367:25 attached as ex. D to 

Harris Decl.)  
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There is also a triable issue as to whether the February 2015 Draft Letter of 

Intent was given to Defendant. Defendant declares that he never received the Draft 

Letter of Intent. (Murphy Decl. ¶13.) Yet, Renaudin’s declaration states that he hand 

delivered a letter of intent to purchase DuMOL to Murphy in February 2015. (Renaudin 

Decl. ¶ 2  and Renaudin Depo. 104: 13-25 attached as ex. C to Harris Decl.) In addition, 

a Google Voice document shows a transcript from a voicemail from Murphy to Renaudin 

on February 13, 2015. (Renaudin Depo. 121:10-122:21 and ex. 34 in ex. C to Harris 

Decl.) Renaudin testified that in this voicemail, Murphy says that he is going to go with 

Renaudin and asked to keep this on the “QT”. (Id.) Thus, there is evidence that 

Defendant did in fact receive a draft letter of intent in February 2015 despite the 

statement in his declaration to the contrary.  

Finally, Plaintiff points out that section 4.3 applies here because Amicus 

expressed interested in obtaining a majority ownership (60%) of the DuMOL Entities, 

which would necessarily include buying some of Plaintiff’s shares. (Renaudin Depo. 

101:16-102:14 and ex. 24 in ex. Ct o Harris Decl.) 

Breach of Section 4.4(f) 

Defendant argues that he did not breach section 4.4(f) because the amount 

Plaintiff was being paid was reasonable. Defendant argues that the fair market valuation 

was determined based on earlier offers to purchase the DuMOL Entities. While it seems 

reasonable to use prior offers to determine the value of company that argument does not 

answer the question of whether section 4.4(f) was breached. Section 4.4(f) required 

Defendant to disclose if there was a material change (of $2,000,000 or more) in value of 

the DuMOL Entities within six months of closing. Plaintiff alleges that draft letter of intent 

from Amicus increased the valuation of the companies by at least $16 million, which was 

the type of event that triggered Defendant’s obligation to inform Plaintiff of a change in 

the fair market valuation of the DuMOL Entities. (Comp. ¶28, 46, 60.) 

Defendant did not shift the burden on whether the Amicus letter of intent valued 

the DuMOL entities at least $2,000,000. Accountant Nicole Bennett states that she 

reviewed the draft letter of intent and the financial books and records of the DuMOL 

Entities. (Bennett Decl. ¶14.) She states that “I would not have been able to determine, 

with any comfortable degree of certainty, the purchase price for the interest covered by 

the Draft LOI.” (Bennett Decl. ¶14.)  What she fails to say, however, is that the Draft LOI 

did not change the DuMOL valuation by more than $2,000,000. Without this evidence, 

the Defendant has not shown that the Draft LOI and the other negotiations between 

Renaudin and Defendant did not constitute a material change in the value of the 

DuMOL Entities.  

Defendant argues that the unsigned Draft LOI was insufficient to create a 

Material Change in the value of the DuMOL Entities. The Court is not convinced that 

Defendant met his burden on this issue, but there are clearly triable issues of fact. 
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There is a triable issue as to whether Defendant received this draft letter. (See 

discussion above.) Amicus’ interest in buying portions of the DuMOL Entities at a 

valuation of at least $16 million higher than the prior offers creates at least an inference 

that there was a change in the fair market value of the DuMOL Entities.   

Therefore, Defendant has not shown that he did not breach section 4.4(f).  

Defendant’s other arguments related to this section are not compelling. 

Defendant argues that this section was primarily for tax purposes. However, under 

section 4.4(f) a material change in the value of the DuMOL Entities would allow either 

party to cancel the transaction. Thus, it does not appear that this language was meant to 

only be used for tax purposes.  

Defendant argues that Plaintiff received more than the monetary amount he was 

paid for his shares because he received a complete release of liabilities and DuMOL 

agreed to defend and indemnify Plaintiff. The question of breach here is about the value 

of DuMOL, not the value of what Plaintiff received under the PSA.  

The Challenged Causes of Action 

The Court finds that Defendant did not meet his burden on the interpretation of 

section 4.3 and there are triable issues of material fact as to whether Defendant 

breached that section. Thus, the motion for summary adjudication as to first cause of 

action for breach of contract and the third cause of action for breach of express warranty 

fail. In addition, there are triable issues of fact as to whether Defendant breach section 

4.4(f) and thus, summary adjudication of first cause of action for breach of contract fails 

for a second reason.  

 As to the second cause of action, Defendant argues that there was no breach of 

the implied covenant of good faith and fair dealing because neither party did anything to 

block the other party’s performance or render performance of the contract impossible. 

(See, Sipos decl. ¶18, Murphy decl. ¶ 22.) Defendant’s argument fails.  

“The covenant of good faith and fair dealing, implied by law in every contract, 

exists merely to prevent one contracting party from unfairly frustrating the other party's 

right to receive the benefits of the agreement actually made. … It cannot impose 

substantive duties or limits on the contracting parties beyond those incorporated in the 

specific terms of their agreement.” (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 

349-350 (emphasis removed); see also Racine & Laramie, Ltd. v. Department of Parks & 

Recreation (1992) 11 Cal.App.4th 1026, 1032.) [“the implied covenant is limited to 

assuring compliance with the express terms of the contract, and cannot be extended to 

create obligations not contemplated in the contract.”].)  
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As explained above, there are triable issues as to whether Defendant breached 

disclosure obligations in the PSA related to Amicus’s interest in buying DuMOL. There is 

also a triable issue as to whether the facts here are sufficient to support a claim for a 

covenant of good faith and fair dealing.  

Objections to Evidence 

Both sides filed separate objections to evidence documents for each declaration. 

The preferred method when objecting to evidence in a motion for summary judgment or 

adjudication is to file one document per side that includes all objections to evidence. 

Each objection should be number consecutively. In addition, where applicable, each 

objection should be referred to in the response to the separate statement.  

“In granting or denying a motion for summary judgment or summary adjudication, 

the court need rule only on those objections to evidence that it deems material to its 

disposition of the motion. Objections to evidence that are not ruled on for purposes of the 

motion shall be preserved for appellate review.” (Code of Civil Procedure 437c(q).) In 

this case, there are a number of objections that were to evidence not material to this 

ruling. The Court has offered some general thoughts on the objections to evidence, but 

has not specifically ruled on some of the objections to evidence that was not material to 

this ruling.  

Initial observations 

Both sides make a number of objections to statements in the various declarations 

where the declarant states his or her opinion on the meaning of a clause and whether or 

not that clause was breached. The declarants may state what they wrote or said about 

the PSA. However, objections to statements about the declarants personal opinion that a 

clause was or was not breached are sustained. Several declarants also quote from the 

PSA and the emails or letters exchanged between the parties. These quotations are 

somewhat helpful to provide background, but when making this ruling the Court 

considered the language found in the documents themselves.  

The Court will also permit statements from Wood, Murphy, Verlander, Sipos and 

Bass about the history between the parties and the prior attempts to sell the business to 

the extent it is based on that individuals’ personal knowledge. Much of this evidence, 

however, provided background information, but was not material to the Court’s ruling.  

Plaintiff’s Objections to Evidence 

Plaintiff’s objection to paragraph 13 in Murphy’s declaration is overruled as to the 

first sentence. Otherwise, see the Court’s initial observations above.  

Plaintiff’s objections to Bennett’s declaration are overruled.   
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Plaintiff’s objection to Sipos’ declaration are covered by the initial observations.  

Defendant’s Objections to Evidence 

Defendant objects to several exhibits included in the deposition transcript of 

Reed Renaudin and attached to the Harris declaration. These objections are overruled. 

The foundation for these documents is provided in the Renaudin deposition. (See, 75:20-

76:3, 101:16-102:4; 104:4-24; 121:11-24; 152:15-153:25; 158:25-159:19; 160:13-161:1; 

161:23-162:21; 164:16-22.) In addition, much of the facts included in these documents 

was also discussed in Renaudin’s testimony. Finally, exhibit 26 is a declaration filed in 

another case in this Court and there is no suggestion that this is not an accurate copy of 

that document.  

Defendant’s objection to the Bass declaration are covered by the initial 

observations. 

Defendant’s objections to Verlander’s declaration are covered by the initial 

observations. 

Objections to the Wood declaration are covered by the initial observations. 

 

 

 


